applies to the Commission's adjudicative proceedings,- including penalty
proceedings conducted pursuant to section 105(d) of the Mine Act.

As a comparison of Rule 82 and section 557(d) shows, both rules prohibit
ex parte communication between a judge and a party regarding the merits of a
pending case and also require that ex parte communications be placed on the
public record.  Our rules do not expressly define "ex parte communication."
However, section 551(14), APA, defines the term as follows:

!'[E]x parte communication" means an oral or written communication
not on the public record with respect to which reasonable prior
notice to all parties is not given, but it shall not include
requests for status reports on any matter or proceeding . . .

At the very least, we think "merits of a case" embraces discussion of a case's
issues and how those issues should or will be resolved.  8/

The rules against ex parte communications serve important goals essential
to the integrity and fairness of Commission proceedings.  As Congress explained
in enacting section 557(d):

The purpose of the provisions in the bill
prohibiting ex parte communications is to insure
that agency decisions required to be made on a
public record are not influenced by private,
off-the-record communications from those
personally interested in the outcome.

In order to ensure both fairness and soundness

to adjudication.....the . . . [APA] require[s]

a hearing and decision on the record.  Such hearings
give all parties an opportunity to participate and
to rebut each other's presentations.  Such proceedings
cannot be fair or soundly decided, however, when
persons outside the agency are allowed to communicate
with the decision-maker in private and and others are
denied the opportunity to respond,

1976 U.S. Code Legis. Hist. 2184, 2227.  See also Raz Inland Navigation Co.,. Inc
v. ICC, 625 F.2d 258, 260 (9th Cir. 1980).  The implications of the purposes
mentioned by Congress are obvious: improper ex parte contacts may deny a
party "his due process right to a disinterested and impartial tribunal."
Rinehart v. Brewer. 561 F.2d, 132 (8th Cir. 1977). Diminishing public
confidence in the affected tribunal is the likely and unacceptable result.

These considerations are mirrored by the canons of judicial and pro-
fessional conduct.  Canon 3A(4), Code of Judicial Conduct, provides in
relevant part:

B_/  Congress intended the phrase "merits of the proceeding," in sections
551(14) and 557(d) to be broadly construed.  See H. Rep. No. 94-880, Parts
I & II, 94th Cong., 2d. Sess. 20 (Part I), 20 (Part II) (1976), reprinted
in 1976[3] U.S. Code Cong. & Ad. News 2202, 2229 ["1976 U.S. Code Legis.
Hist."].

2485acquisition of such knowledge.
